
This disposition is not appropriate for publication and is not precedent    *

except as provided by 9th Cir. R. 36-3.

The panel unanimously finds this case suitable for decision without    **

oral argument.  See Fed. R. App. P. 34(a)(2).

NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

UNITED STATES OF AMERICA,

                    Plaintiff - Appellee,

   v.

LARRY VILLANUEVA GONZALES,

                    Defendant - Appellant.

No. 07-10380

D.C. No. CR-06-01023-DCB

MEMORANDUM  
*

Appeal from the United States District Court

for the District of Arizona

David C. Bury, District Judge, Presiding

Submitted June 18, 2008**  

Before:  REINHARDT, LEAVY, and CLIFTON, Circuit Judges

Larry Villanueva Gonzales appeals the 71-month sentence imposed

following his guilty plea to possession with intent to distribute approximately 110

kilograms of marijuana, in violation of 21 U.S.C. § 841(a)(1).  He contends that the
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district court erred in failing to make a two-level downward adjustment under

U.S.S.G. § 3B1.2(b) for his minor role in the criminal activity.  We have

jurisdiction under 28 U.S.C. § 1291, and we affirm.

We review sentencing decisions for an abuse of discretion.  United States v.

Carty, 520 F.3d 984, 993 (9th Cir. 2008) (en banc), cert. denied, 2008 WL

1815337 (U.S. May 19, 2008) (No. 07-10482).  It is procedural error, and thus an

abuse of discretion, for a district court to calculate the Sentencing Guidelines range

incorrectly.  Id.  We review for clear error the district court’s factual determination

whether a defendant is a minor participant in the criminal activity.  United States v.

Santana, No. 05-50612, 2008 WL 1924963(9th Cir. May 1, 2008).

Villanueva Gonzales contends that, as shown by his statement to the

probation officer during his presentence interview, he was a mere courier for the

one load of marijuana found in the pickup truck he was driving and therefore was

substantially less culpable than the average participant in the criminal activity.  The

district court, however, found that Villanueva Gonzales’s statement was not

credible.  See United States v. Ocampo, 937 F.2d 485, 491 (9th Cir. 1991)

(recognizing that district court was entitled to disbelieve defendant’s self-serving

statement of own involvement).  The district court stated that Villanueva

Gonzales’s high-speed flight from Border Patrol agents could support a finding
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that the load belonged to him.  The district court also properly relied upon the

substantial quantity of marijuana found hidden under the bed of the truck.  See

United States v. Zakharov, 468 F.3d 1171, 1181 (9th Cir. 2006), cert. denied, 1275

S. Ct. 2150 (2007); Cantrell, 433 F.3d at 1283.

AFFIRMED.


